
Doesn’t explain 

how public can 

report and 

address 

violations of 

this guidance. 

Despite this June 

2010 memo, ICE 

has not reduced 

or significantly 

changed its 

deportation 

practices. On 

Dec. 21, 2012, 

ICE announced 

that it has 

deported 

409,849  

individuals – a 

record-breaking 

number. 

Prosecutorial 

discretion also 

has only been 

granted in a 

small fraction of 

cases. 

Analysis of ICE Detainer Guidance   
Contact:   

Angela Chan, Senior Staff Attorney 

Asian Law Caucus 

angelac@asianlawcaucus.org 

http://www.ice.gov/news/releases/1212/121221washingtondc2.htm
http://www.ice.gov/news/releases/1212/121221washingtondc2.htm
http://trac.syr.edu/immigration/reports/284/


 

The use of 

“should” rather 

than “shall” means 

that this is 

discretionary, not 

mandatory. 

Nothing put 

in place to 

ensure U.S. 

Citizens as 

well as 

persons with 

legal status 

who are not 

deportable 

are not 

detained 

and 

deported. 

Individuals charged, 

but who are 

innocent of those 

offenses or  who are 

overcharged, will 

still be subject to 

ICE holds and 

deported.  This can 

occur prior to 

receiving due 

process in criminal 

court.  

 

Also, no mechanism 

for honoring release 

determinations 

(e.g., bail) by local 

criminal court 

judges who have 

determined that 

person is not a 

danger or flight risk.  

No time limit 

on how long 

ago 

misdemeanor 

convictions 

occurred.  

Also, not clear 

if can be from 

one incident, 

or if have to 

be from three 

separate 

incidents.  

No specific 

list of crimes 

provided.  

Just a listing 

of general 

categories.  

Hard to 

administer 

and can be 

broadly 

interpreted. 

Most 

problematic 

exception 

because it 

swallows the 

rule.  These 

exceptions 

allow 

individuals to 

be detained 

and deported 

under S-

Comm for 

purely civil 

immigration 

violations. S-

Comm was 

supposed to 

focus on 

serious or 

violent felony 

convictions, 

not 

immigration 

violations.  

This 

continues to 

entangle 

local police 

with 

immigration 

enforcement 

and 

undercuts 

community 

policing. 

Gang databases are notoriously inaccurate. 

Under this policy anyone who is suspected  or 

profiled to be a gang member may be held by 

ICE for deportation--even if they have no prior 

criminal or immigration history. 



 
Not clear how 

public, local 

law 

enforcement, 

and state 

governments 

will be 

involved in 

holding ICE 

accountable 

in 6 month 

review.  

Guidance doesn’t apply to 

Customs and Border 

Protection 

Guidance can be changed at 

any time, and is not mandatory. 

Many local law 

enforcement 

are not even 

giving the ICE 

detainer form to 

individuals in 

local custody 

despite 

guidance by 

ICE to that 

effect a year 

ago.  How is 

ICE going to 

ensure that the 

detainer form is 

going to be 

given to the 

detainee? 


